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SENTENCE ADMINISTRATION BILL 2002 
Consideration in Detail 

Clauses 1 to 3 put and passed.  
Clause 4:  Interpretation and abbreviations - 
Ms S.E. WALKER:  The Opposition has outlined its opposition to the new chief executive officer parole order 
provision.  This amendment foreshadows the main thrust of our opposition to clauses 22 and 23.  I move - 

 Page 2, lines 16 to 20 - To delete the lines.  

Mr J.A. McGINTY:  Although we are dealing with the interpretation provisions, which the member for Nedlands 
is seeking to amend, with regard to clauses 22 to 24, prisoners who serve terms of less than 12 months have 
limited opportunities to be released from custody other than by way of a home detention order.  The very nature 
of such orders is so intrusive that the vast majority of eligible prisoners opt not to apply for release and therefore 
spend an additional period in prison.  There is little scope under the current legislation to tailor the conditions of 
such orders to the needs and circumstances of individual prisoners.  The review of remission and parole 
conducted by Chief Judge Hammond recommended that offenders serving sentences of less than 12 months be 
eligible for automatic release either with or without conditions after serving one half of the term and remain at 
risk for the remainder of the term.  We have sought to implement the Chief Judge’s recommendations. 

The previous Government’s legislation, which was passed through the Parliament but never proclaimed, would 
have provided for the Parole Board of Western Australia to automatically release persons serving sentences of 
less than 12 months onto an unsupervised parole order.  We have made provision for either a supervised or an 
unsupervised order, depending upon the circumstances of the prisoner.  The board would not have had any 
discretion whatsoever to make such an order.  The reference for that is sections 19 and 20 of the Sentence 
Administration Act 1999.  In effect, the board would have been no more than a rubber stamp, incapable of 
exercising any form of external scrutiny over individual prisoners. 

As part of the reducing imprisonment strategy it was proposed that the existing home detention scheme be 
replaced with a more flexible system.  The Sentence Administration Bill, which is before the House at the 
moment, proposes that the existing home detention scheme be abolished and replaced with a regime that allows 
the Director General of the Department of Justice to release such prisoners on parole.  The director general will 
be able to attach specific conditions suited to the needs of the individual prisoner, in the same way as the Parole 
Board attaches specific conditions to its parole orders.  In that sense we believe this is a better way to approach 
the issue.  The previous Government addressed the matter consistent with the approach by Judge Hammond, and 
the way in which we are doing so is also consistent with that approach, but we think it is better to ensure that 
there is some supervision of these prisoners who are sentenced to relatively short terms of imprisonment, 
whereas in the former proposal that was not the case.  Victims can still be afforded necessary protection through 
the attachment of conditions preventing contact with a victim or subjecting the prisoner to electronic monitoring 
of his movements in the community.  None of these monitoring or supervisory provisions would have been 
available under the former Government’s Sentence Administration Act 1999.  Generally, the chief executive 
officer will be required to make an order for every prisoner without the need for the prisoner to have to apply for 
release.  However, there will also be a discretionary power not to release certain types of prisoners.  At this stage 
it is envisaged that this group, who would not be released - or where there will be a discretion not to release a 
particular prisoner - will fall into three categories.  Firstly, those serving sentences for the offences under the 
following provisions of the Criminal Code: chapter XXVIII - Homicide; Suicide; Concealment of birth; chapter 
XXIX - Offences endangering life or health; chapter XXX - Assaults; chapter XXXI - Sexual offences; chapter 
XXXIII - Offences against liberty; chapter XXXIIIA - Threats; chapter XXXIIIB - Stalking; chapter XXXVIII - 
Robbery: Extortion by threats.  Secondly, those who have served a term of imprisonment in the preceding five 
years for such offences.  Thirdly, those who have had an early release order cancelled in the preceding two years.  
This is a significant refinement and sophistication of the proposal that was contained in the Bill from the 
previous Government, which allows supervised and unsupervised orders to be made by the director general. 

I would like the opportunity to continue these remarks. 

Mr M.F. BOARD:  I am keen to hear the Attorney General further explain the clause. 

Mr J.A. McGINTY:  The Opposition has raised a question as an issue of principle about whether the Executive 
arm of Government - this is the point that has been made by the member for Nedlands - should be allowed to 
make orders for the release of offenders from custody.  The Opposition has commented that such releases should 
be handled by an independent body, the Parole Board.  It is worth pointing out that the executive release has 
been available since 1991, when the current home detention provisions were originally enacted.  Parliament was 
obviously comfortable with such provisions when passing the original enabling legislation in 1990, located in 
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part 5 of the Community Corrections Legislation Amendment Act 1990.  Parliament further confirmed its views 
on this matter when the current provisions were enacted in part 5 of the Sentence Administration Act 1995.  It is 
far more appropriate for the board to exercise its collective mind on the more serious offenders serving sentences 
of 12 months or more, including life-sentence prisoners and Governor’s pleasure prisoners, than to ask the board 
to step into the pool at the lower end of the spectrum.  In terms of having some form of external scrutiny, a 
prisoner can currently write to the Ombudsman if he is aggrieved by a decision not to release him on home 
detention.  Under the CEO parole provisions, it is expected that the actual decision making for release will be 
delegated down from the CEO to senior officers within the sentence management section of the department, 
which already has considerable experience in assessing prisoners for parole.  Where a prisoner is not released on 
CEO parole, that section will be able to make recommendations directly to the CEO about the refusal decision 
made by the CEO’s delegate.  That is contained in clause 24(3) of the Sentence Administration Bill 2002.  This 
appeal process is not currently available for home detention orders.  This new internal appeal mechanism for 
CEO parole is in addition to the prisoner’s ability to lodge a complaint with the Ombudsman should he choose to 
do so. 

I should also comment that this matter was the subject of a report to the Parliament only three or four months 
ago.  Along with the Director General of the Department of Justice, I visited a number of penal establishments in 
the United Kingdom and Western Europe to look at the issue of what we term “re-entry”, which is the release of 
prisoners from prison and their re-entry into the community.  It was reported on that occasion that 45 per cent of 
all prisoners currently released from prison are convicted and re-sentenced to a term of imprisonment within two 
years; in other words, nearly half of the released prisoners come back into prison within two years.  We are 
directly targeting a most concentrated group of offenders with our crime reduction strategies, and we are doing 
that by addressing all the issues surrounding their re-entry into the community.  As part of that visit to England I 
met with two distinguished academics working in this field at Cambridge University - Professor Sir Anthony 
Bottoms and Professor Michael Tonry.  Professor Tonry made the point that at the lower end of the offending 
scale, if we were intent on removing from prison those minor offenders who should arguably be better punished 
in the community rather than be dealt with by way of imprisonment, it was far better to leave that issue in the 
hands of the Executive than in the hands of the judiciary or an independent body.  It was far more likely to 
achieve a smoother administration of these areas of imprisonment.  I have lined that up with what we have 
currently, and that is the Executive making these decisions about prisoners with less than 12 months 
imprisonment in the form of home detention.  This is a further requirement of home detention in the form of the 
chief executive officer’s parole or the director general’s parole provision.  I provide that as an overall description 
of the rationale for the provision of director general’s parole or CEO parole, as it is referred to in the Act, as the 
reason for going down this path. 

Ms S.E. WALKER:  The Attorney General says that home detention is intrusive and he is peeling back the 
sentences by knocking off the one-third remission.  If the prisoners are serving a sentence of slightly less than 12 
months, they have the current one-third remission and will be out in eight months.  With this formula they will 
be out in six months.  Will the Attorney General agree that, on that basis, if they get a parole order, a person 
sentenced to just under 12 months will be out sooner under these provisions? 

Mr J.A. McGINTY:  Under the current arrangements for the availability of home detention, a person is eligible 
to be released after he has done one-third of his time.  We are tightening up this area.  At the moment, if I were 
sentenced to a term of just under 12 months, I would be eligible for home detention after I had served four 
months.  Under this provision, I will not be eligible for any form of release from prison until I have served two 
more months; in other words, six months.  Under the current regime, if a person does not avail himself of home 
detention, he will serve eight months.  Under this provision, that person will be eligible for release after six 
months.  The provision contained in the Liberal Government’s legislation was more beneficial to the offender; it 
provided less supervision and an earlier release arrangement.  This is probably the best way to address all of 
these matters.   

Ms S.E. WALKER:  I have been briefed by the Attorney General’s advisers, and from what he said prior to my 
asking that question I understand that hardly anybody takes up home detention orders.  What I am saying is that 
a lot of offenders will be on the streets sooner.  Currently, the court cannot order parole for people who are given 
a sentence under 12 months.  They go into this black abyss of the Department of Justice and then who knows 
what happens to them, because they are not accountable to anybody.  I am asking the Attorney General to 
concede that a lot of offenders who were given sentences of 12 months or less will be on the streets sooner.  
Mr J.A. McGINTY:  I am told that about 30 per cent of prisoners who are sentenced to terms of 12 months or 
less take advantage of home detention.  It is a minority, but it is a significant minority of prisoners in that 
situation.  Those people will be required to stay in jail for longer under the proposals that are before us now.  
Apart from the comments I have already made, the relevant comparison is with the legislation that was 
introduced by Hon Peter Foss when the Liberal Party was last in power.  This provision is tougher on people 
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than the provision in that legislation.  I do not acknowledge that this will in any sense enable people to be dealt 
with in a more lenient fashion.   
Ms S.E. WALKER:  Suddenly I have been given a figure of 30 per cent of prisoners who are given sentences of 
less than 12 months.  Can the Attorney General give me some formal statistics on that figure of 30 per cent?  
No?  I see a shaking of heads.  I raise the issue because the Attorney General said that home detention orders 
were intrusive.  I note that in Neil Morgan’s article in the University of Western Australia’s The Law Review 
titled “Now You See It, Now You Don’t: Truth and Justice Under the New Sentencing Laws” he refers to the 
sentencing laws introduced by the coalition Government.  At page 257, on home detention orders, he states that 
because of their intrusiveness, home detention orders have not proved popular, with most inmates preferring 
simply to serve their sentence in prison.  I understand that the Attorney General and his adviser are saying that 
one-third opt for home detention.   
Mr J.A. McGinty:  Yes.   
Ms S.E. WALKER:  However, the Attorney General’s justification for bringing in parole is that most do not opt 
for home detention because it is intrusive.  Why is home detention intrusive and why would most people want to 
stay in prison, and not at home with their loved ones?  I do not understand that.  That has not been my experience 
with people on home detention, and I will give a classic example of a major case I was involved in.  The main 
offender, who was on home detention, used to park his car somewhere up here and wander all the way through 
town to get to court.  In fact, one day when I went to my hairdresser, I was told that the fellow who had been on 
the news had just come in to have his hair done and that he had been drinking; in fact, he had been a little under 
the weather.  When I asked the hairdressers for his name, I found out that it was him, but I told them that he was 
on home detention.  It is very easy on home detention.  A person on home detention is allowed to go to court 
appearances.  It is a joke.  He can park his car at one end of town and then walk all the way through town.  When 
the prosecution complained that they had seen this fellow in a cafe enjoying lunch or whatever, he said, “Well, 
Your Honour, I am entitled to eat.”  I think the system should be abolished, but I do not think it should be 
abolished for bail.  The system is open to abuse.  In fact, the ridiculous part is that the courts count home 
detention as time in custody.  Although I do not disagree with the removal of home detention, I want to know 
why the Attorney General has said that it is intrusive.  It seems to reflect what Neil Morgan has said.  Why 
would prisoners rather stay in prison than be on home detention?   

Mr J.A. McGINTY:  I am told - I have no personal knowledge of these matters - that when people are on home 
detention, there is regular monitoring such as phone calls during the night, which wake their family if they are 
with their family, and that happens several times at night.  Also, during the day, security officers constantly call 
around and knock on the door to check whether somebody is there.  It is that sort of intrusiveness.  I would 
prefer to put up with that form of intrusion and be at home, as would the member for Nedlands.  According to 
Neil Morgan and the department, that is not the experience with prisoners, so I simply accept their word that that 
is the case.  I guess it is reflected in the fact that there is only a 30 per cent take up of home detention.   

Ms S.E. Walker:  You do not have any figures for it? 

Mr J.A. McGINTY:  Thirty per cent of prisoners are sentenced to less than 12 months.  I know that currently a 
relatively small number of people are sentenced to terms of less than six months.  Fewer than 100 prisoners in 
custody today have a sentence of less than six months.  A significant number also would have between six and 
12-month sentences, but I do not think we can give the member a precise figure for that at the moment. 

Ms S.E. Walker:  How many offenders are there? 

Mr J.A. McGINTY:  I am told that, as a ballpark figure, it might be 1 200 offenders all up in a year.   

Ms S.E. WALKER:  The Attorney General has said that the chief executive officer parole regime follows the 
recommendations in the Hammond report, but it does not.  Hammond never recommended a CEO parole regime 
at all, did he?  

Mr J.A. McGINTY:  It is true that Hammond did not say that something should be administered by the director 
general of the department.  I think we all have a copy of the Hammond report.  He said that the existing parole 
arrangements should be changed so that a regime can be put in place - he did not say that it should or should not 
be administered by the Parole Board of WA or administratively by the department - such as that which is before 
us today.  That was certainly his recommendation.   

Ms S.E. WALKER:  The Attorney General has the Hammond report and he and the department knew of its 
existence.  I refer to Dr Neil Morgan’s submission to the Attorney General on 7 October 2002.  He was 
scathingly critical of the Attorney General for not consulting with the judiciary on these Bills.  In fact, he states -  

Before examining the changes in detail, it is important to record some concerns about the processes of 
sentencing reform.  Those who are responsible for policy development seem to have learnt little from 
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the abject failures of the late 1990s when Bills were developed without any consultation with the courts 
and the Parole Board.  The latest Bills follow the same pattern.  They were developed within the 
Department of Justice, with some consultation with the police.  The first that most of the other so-called 
stakeholders saw was the draft Bills at around the time they were tabled in the Parliament.   

Why did the Attorney General not consult with the Parole Board, the judges of the Supreme or District Courts or 
the magistracy about these Bills, and in particular about the CEO parole regime?   

Mr J.A. McGINTY:  The current situation is that consultation has occurred with all the relevant stakeholders.  A 
number of the amendments made to the draft Bill prior to its introduction were made at the request of the 
judiciary.  The further amendments - I will refer to the two Bills collectively - have been made as a result of 
input from members of the judiciary.  Dr Neil Morgan is correct, the level of consultation was less than it has 
been on other matters and it was less than was optimal.  We have sought to redress that.   
Ms S.E. Walker:  Why did you not consult?   
Mr J.A. McGINTY:  Firstly, I presumed that the Department of Justice was liaising with the heads of 
jurisdictions.  That was not happening to the level that I expected.  Secondly, in substance, the majority of the 
provisions in these Bills flow from a report of the Chief Judge of the District Court and were the subject of 
legislation by the Liberal Government when it was in power more than three years ago.  Most of these provisions 
were enacted but were not proclaimed.  We are now enacting them again.  In many respects, it is not as though 
they are new provisions.  Many of the provisions were based on legislation that was considered by Parliament 
and dealt with in that way.  In my view, the level of consultation that is required on re-enactment is less than that 
necessary for a new concept that is to be introduced.   
I accept Dr Neil Morgan’s criticism that what occurred on this occasion was less than optimal.  I have spoken 
with the Department of Justice and my own staff about the need to ensure that the judiciary is consulted at every 
point.  I will give members some examples.  We are currently working on amendments in a range of areas to 
criminal law and criminal law procedure.  We have consulted extensively on those matters.  There was a lapse on 
this occasion; however, in many respects, much of what we are doing is a re-enactment and the level of 
consultation required was not as high.  Nonetheless, it caused some aggravation with the judiciary, and I have 
sought to address it.   
Ms S.E. WALKER:  I am tempted to ask the Attorney General whether he was born with a silver tongue or 
whether he has developed it over years in Parliament.   

Mr J.A. McGinty:  I take that as a compliment.   

Ms S.E. WALKER:  The Attorney General can take it in whatever way he likes, but it certainly is not a 
compliment.   

The Attorney General said that this information was all in the unproclaimed Bills.  That is not true.  We are 
talking about the chief executive officer parole scheme.  That is completely new; it was not in the Sentence 
Administration Act.  The Attorney General can come at it in whatever way he likes, but the last Government did 
not contemplate that scheme.  I must have that correction recorded in Hansard.  It was not in the previous 
legislation.  The Attorney General cannot use the excuse that it was already in there and that Parliament has 
already looked at it.  I have read it and it is not in there.   

Mr J.A. McGinty:  I do not mean to delay the member.  The CEO parole was not in the former legislation but the 
previous Government inserted a regime for parole for people sentenced to less than 12 months when previously 
there was not one.  The home detention facility has been taken up by roughly 30 per cent of prisoners under the 
old regime.  The previous Government introduced a system of parole for people on sentences of less than 12 
months, which would have released more people from prison.  We have taken it a step further and have given 
responsibility for the regime to the director general of the department.  It is an evolution and certainly takes it 
further than anything than had previously been discussed in this Parliament.   

Ms S.E. WALKER:  I would not describe it as an evolution; it is a completely separate regime.  I accept that the 
former Government put in place a parole regime for people who are sentenced to less than 12 months in prison.  
However, it is an enormous step to take that process away from the Parole Board.  Every other application for 
parole goes only to the Parole Board.  The Parole Board usually consists of seven people skilled in the area of 
criminal justice and it is guided by a former justice of the Supreme Court.  The Attorney General is now giving 
its role to an anonymous person in the Department of Justice.  There is nothing wrong with people in the 
Department of Justice and I am not casting aspersions on them.  However, the Attorney General is delegating 
that authority to an anonymous person.  That is a completely different regime.  It is unacceptable, even to the 
prisoner, for the people who are managing him to determine whether he will get parole.  If he does not get 
parole, he will not have recourse to an appeal process.  To say that it is an internal process does not solve the 
problem.   
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I refer to the Attorney General’s comment that he has now consulted the stakeholders; the horse has bolted.  If he 
had spoken to them beforehand, they probably would have told him that they did not think the CEO parole 
regime was all that hot.  Dr Neil Morgan’s submission was presented to the judiciary, was it not?   

Mr J.A. McGinty:  Neil Morgan ran a seminar for the judiciary.   

Ms S.E. WALKER:  He ran it.  I do not see anything that says that the judiciary supports the CEO parole regime.  
In fact, Dr Morgan is quite scathing of the CEO parole scheme.  He says it is open to political interference.  Is it 
not a way of allowing for political interference?  The Attorney General could set regulations and manipulate 
things if he wanted to so that the department could let out all the prisoners, and could facilitate -  

Mr J.A. McGinty:  Perhaps everyone except Mr Excell.   

Ms S.E. WALKER:  I agree with that.  The Attorney General knows that that would be political suicide.  The 
point is that Neil Morgan’s criticism is most scathing.  I have not heard the judges oppose what he says, because 
it is dangerous to give politicians that level of interference through their departments.  That is why the 
Opposition opposes the Bill.   

Mr J.A. McGINTY:  I will make two brief comments.  Firstly, the member’s concern about the executive rather 
than the Parole Board -  

Ms S.E. Walker:  It is not just me, but a lot of people.   

Mr J.A. McGINTY:  The point is made that that is from where the objection is coming.  As I have indicated, the 
current system of home detention is that the executive releases prisoners outside the confines of a prison to serve 
their sentences in the community without reference to the Parole Board.  We already have the notion of it being 
done by an executive arm of government rather than a judicial figure.  There is a precedent for this in 
Queensland in the Corrective Services Act.  It is the same concept and it provides for people serving sentences of 
two years or less to be released by the executive arm of government on a conditional release order made by the 
CEO responsible for the prison service.  It is a similar concept to ours, which is applicable in Queensland.  I just 
throw that into the debate.  We should not necessarily be guided or determined by what occurs elsewhere.  
However, there is a precedent in Australia for prisoners who serve relatively short prison terms to be dealt with 
in this way, and it is compatible with the current arrangements in place.   

Secondly, I met Dr Morgan recently.  The issue he raised with me with regard to the CEO parole regime was the 
need for an independent appeal mechanism.  He advocated that a decision by the CEO not to release a prisoner 
on parole should be subject to a right of appeal to a Parole Board.  That is how I understood his argument.  We 
did not pick up that recommendation, although we gave it serious consideration.   

Dr J.M. WOOLLARD:  Will the Attorney General clarify the differences between a parole order and a justice of 
the peace who grants someone bail.  From discussions I have had with police, I know that they are not happy 
with the conditions that often are set for people who are released on bail.  Although in his second reading speech 
the Attorney General stated that the conditions might subject the prisoner to electronic monitoring of his or her 
movements in the community, just like the bail conditions, if those conditions are not enforced adequately, a 
great deal more work will be created for the police.  

Mr J.A. McGINTY:  Bail is covered by the Bail Act and is normally granted prior to sentencing, although there 
are some exceptions.  It is essentially made available before people have served their sentence.  Generally, bail is 
granted at the point of arrest pending a trial.  This relates to people who have served part of their sentence and 
are coming to the release phase, at which time they will re-enter the community.  This provides for people given 
sentences of less than 12 months to be released on the same basis as prisoners who have served more than 12 
months but half their sentence.  It is a question of who grants the release.  The proposition is that for short-term 
sentences it should be the decision of the department, and for sentences of more than 12 months it should be the 
Parole Board.  The issue of bail arises at a different stage of the process and is designed to achieve different 
objectives.  We hope to bring the bail Bill before the Parliament next year so we can debate the issues the 
member for Alfred Cove is raising.  
Dr J.M. WOOLLARD:  Could the Attorney General clarify what some of the other conditions might be to 
survey or monitor people who have been given a parole order by the chief executive officer?  
Mr J.A. McGINTY:  It might be a curfew that they are not to leave their home between certain hours or they 
could be compelled to attend programs, such as substance abuse programs, as a condition of departing prison.  
That is very much linked into the re-entry programs that the Department of Justice is now developing.  I refer the 
member to the report on re-entry programs that I tabled in Parliament following a visit to Western Europe some 
months ago.  As the member will be aware, a significant number of offenders have drug problems, and they may 
be required to undergo regular urinalysis testing to detect the presence of drugs in their system.  It might be 
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conditions in relation to the victim.  They will be the same sort of conditions that might be imposed by the Parole 
Board, so I see them as being similar.  
Ms S.E. WALKER:  The Attorney General gave me some food for thought.  On the Attorney General’s figures 
there are about 400 people on home detention, or is it 1 200? 
Mr J.A. McGinty:  That would not be right.  I said there would be 1 200 over a year, but the number at any one 
time would be significantly less.   
Ms S.E. WALKER:  What is it?  
Mr J.A. McGinty:  I gave the member a ballpark figure of the best estimates from the people who are here.   
Ms S.E. WALKER:  Could we have the figures by the time debate resumes at the next sitting?   
Mr J.A. McGinty:  A ballpark figure that has just been given to me is about 50.   
Ms S.E. WALKER:  Over the year there are 1 200 people who are imprisoned for 12 month or less, and they will 
all be given the opportunity for this program, so they will all be out in the community.  
Mr J.A. McGinty:  No, they will not all be given parole.  I read out the prescribed offence list. 
Ms S.E. WALKER:  Is what the Attorney General categorising as prescribed offences contained in the Bill? 
Mr J.A. McGinty:  Yes.  
Ms S.E. WALKER:  How many people does the Attorney General think will be involved in dealing with that and 
has the ministry done an assessment of that?  
Mr J.A. McGinty:  The best estimate we can give is that those figures would be reversed.  At the moment, if 
about one-third of people take up home leave, we expect about two-thirds of people to be granted CEO parole.  
Ms S.E. WALKER:  Why does the Attorney General think it will be only two-thirds?  Has an analysis been done 
of the prescribed offences? 
Mr J.A. McGinty:  That is the best estimate based on the prescribed offences as being a bar to proceeding; that 
is, people who commit those offences would, generally speaking, not be granted parole.  We expect one-third of 
short-term prisoners will fit into this category.  This is an estimate only; it is the best figure we can come up 
with. 
Ms S.E. WALKER:  Is the Attorney General saying that over a year about 400 offenders who commit serious 
offences would get a sentence below 12 months?   
Mr J.A. McGinty:  Yes; something of that order.  
Ms S.E. WALKER:  Have any estimates been done by the ministry of the extra staff required to deal with 
assessing whether these 800 people prisoners will get parole?   
Mr J.A. McGinty:  Between now and July of next year we are bringing on 33 new staff into the community 
justice services area to pick up that workload.  It is a significant injection of new staff into the community justice 
services area to deal with that issue.  

Ms S.E. WALKER:  Has a costing been done of that?   
Mr J.A. McGinty:  Again, we do not have the precise figures, but it is well over $1 million; somewhere between 
$1 million and $2 million.  We have consciously made provision to pick up this extra work in this area and made 
a significant staffing commitment to it.  
Ms S.E. WALKER:  Why was that extra staff not given to the Parole Board, so it could do this?   
Mr J.A. McGinty:  Because the work will be done by the department. 
Ms S.E. WALKER:  Why? 
Dr J.M. WOOLLARD:  The Attorney General stated that the department will have 33 extra staff.  Will these 33 
community justice services staff be responsible for monitoring and checking on all these people who are out on 
parole or will this fall to the local police?  Currently between Friday evening and Sunday evening, two police 
officers from my area are sent to Fremantle to assist with problems there, so my community already loses some 
of its police presence.  If this is another task that will go to the local police, who are already understaffed, I am 
concerned to know whether the Government will fund extra police officers? 
The ACTING SPEAKER (Ms K. Hodson-Thomas):  I remind the member for Alfred Cove to keep her remarks 
relevant to the amendment moved by the member for Nedlands, which is now before the Chair.  
Mr J.A. McGINTY:  It is not a policing matter; the extra 33 staff who will be dealing with this issue are within 
the Department of Justice. 
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Ms S.E. WALKER:  The Attorney General did not answer me when I asked why those extra staff and this matter 
did not go to the Parole Board.  Why did the Government choose to do this through the Department of Justice 
when every other parole matter is dealt with by the Parole Board?   
Mr J.A. McGINTY:  The Parole Board makes an assessment of the way in which a prisoner should be treated.  
Once the Parole Board has decided that a prisoner should be released on parole, the prisoner is then supervised in 
the community by the community justice services area of the department.  The community justice services staff 
do not report to the Parole Board.  They supervise offenders who are released into the community, regardless of 
whether they are released by the Parole Board or the chief executive officer.  The 33 extra staff will not go to the 
Parole Board.  They will be added to the existing very large staff of the community justice services area 
responsible for supervising offenders in the community.  
Ms S.E. WALKER:  The Attorney General has put in the Bill detailed provisions about when the CEO or his 
anonymous delegate may grant a prisoner parole.  For him to say that the 33 extra staff will be put on mainly for 
supervision cannot be right. 
Mr J.A. McGinty:  After the event. 
Ms S.E. WALKER:  Who will make the decision?  How many extra people will be put on to make the decision 
about whether to grant parole to these 800 people each year? 
Mr J.A. McGINTY:  The assessment is done within the prison by appropriate prison and Department of Justice 
staff.  Once the decision has been made that someone should be paroled into the community, that then becomes 
the responsibility of, among others, the 33 extra staff whom we will engage to supervise people in the 
community.  It does not really matter who makes the decision to release these people.  The assessment and that 
decision are made internally, and the staff then supervise these people, regardless of who determined that they 
should be released. 
Ms S.E. WALKER:  Why does the Parole Board not decide who should be released, in fairness to the prisoner 
and to ensure accountability and openness?  Why has the Attorney General determined that the decision will be 
made in-house?  What is the rationale?   
Mr J.A. McGINTY:  The recommendation from Professor Michael Tonry is that it should be done in-house.  The 
practice in Queensland and in Western Australia with regard to home detention is that all matters are done within 
the prison or justice service, not by an independent board or authority.  The decision was made that this level of 
parole can best be dealt with administratively rather than by further tying up the Parole Board, which in my view 
is already dramatically overworked in dealing with the more serious level of offending.  If the decision about 
whether to grant parole to short-term prisoners were to be handed to the Parole Board - which we do not intend 
to do - it would be absolutely reliant on the assessment made within the prison service in any event.  This will 
effectively do away with a deal of double handling for prisoners at the lower end of the sentencing scale.  That is 
the policy decision we have made.  I appreciate that the member does not think it should be done in this way and 
should be done by the Parole Board.  However, that would require significant additional staffing for the Parole 
Board.  We believe there are already adequate staff within the prison service to make that assessment. 
Dr J.M. WOOLLARD:  Will the 33 extra staff for the community justice services area be taken from the existing 
staff of the department?  What will be the job selection criteria for these people?  Bearing in mind that some of 
the people who will be released on parole may have had a drug addiction problem in the past, will these staff be 
from a health background or a social work background?  

Mr J.A. McGINTY:  I am told that approximately 90 staff of the department are currently involved directly in 
supervising offenders in the community.  The 33 additional staff will be recruited to add to the current staffing 
level in that area. 

Ms S.E. WALKER:  The Attorney General has just said that the Parole Board is already overworked.  However, 
he is prepared to allow 33 extra staff to come on board at the Department of Justice but he is not prepared to put 
extra people onto the Parole Board.  Under the new regime, 800 prisoners will be automatically released on 
parole, 400 of whom will come within the category of prescribed offences.  Who in the department will assess 
whether those prisoners are suitable for parole?  Is the Attorney General telling me that the prison authorities 
will do that?  They just make recommendations to the Parole Board, do they not? 

Mr J.A. McGinty:  It will be the same people who currently determine home detention. 

Ms S.E. WALKER:  We are not talking about home detention. 

Mr J.A. McGinty:  The same thing applies. 

Ms S.E. WALKER:  No, it does not.  We are talking about how the Parole Board makes assessments and the 
people who by statute will be given the responsibility to dish out parole.  The Attorney General has just said that 
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the Parole Board has to deal with the more serious offences.  The prescribed offences that the Attorney General 
has outlined are the same serious offences that the Parole Board deals with already.  Who in the Ministry of 
Justice will deal with those 400 cases?  Perhaps the Attorney General has special people lined up to deal with 
these cases, because the chief executive officer can delegate to anonymous people.  Will these people have any 
experience of the criminal justice system? 

Mr J.A. McGINTY:  The people in the Department of Justice and the prison service currently make exactly these 
assessments.  People who serve sentences of less than 12 months currently are not eligible for parole, but they 
are eligible for home detention and need to be assessed for their eligibility for home detention.  Prisoners who 
serve sentences of more than 12 months are currently assessed by the experts in the prison service and the 
Department of Justice.  The same people who currently do that assessment will continue to do that assessment. 

Dr J.M. WOOLLARD:  I appreciate that 33 staff will be added to 90 staff who are currently in the Department of 
Justice.  What will be the background of those staff?  Will they be required to have a law background or a health 
background?  What will be the requirements for these positions?   

Mr J.A. McGINTY:  In a general sense they will be drawn from a psychology background and a social work 
background.  The same professional people who are currently doing that work in the prison will continue to do 
that work.   

Amendment put and a division taken with the following result - 

Ayes (13) 

Mr R.A. Ainsworth Mr J.H.D. Day Mr B.K. Masters Mr R.N. Sweetman (Teller) 
Mr C.J. Barnett Mr B.J. Grylls Mr M.W. Trenorden  
Mr M.J. Birney Ms K. Hodson-Thomas Ms S.E. Walker  
Mr M.F. Board Mr R.F. Johnson Dr J.M. Woollard  

Noes (21) 

Mr A.J. Carpenter Mr R.C. Kucera Mr A.D. McRae Mrs M.H. Roberts 
Mr J.B. D’Orazio Mr F.M. Logan Mr N.R. Marlborough Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J. MacTiernan Mr M.P. Murray Ms M.M. Quirk (Teller) 
Dr G.I. Gallop Mr J.A. McGinty Mr A.P. O’Gorman  
Mrs D.J. Guise Mr M. McGowan Mr J.R. Quigley  
Mr J.N. Hyde Ms S.M. McHale Mr E.S. Ripper  

            

Pairs 

 Mrs C.L. Edwardes Mr C.M. Brown 
 Mr A.D. Marshall Mr J.C. Kobelke 
 Mr T.K. Waldron Mr J.J.M. Bowler 

Amendment thus negatived. 

Dr J.M. WOOLLARD:  The Attorney General said in his second reading speech that home detentions would 
disappear.  Will some of these supervision orders, in effect, be home detention orders? 

Mr J.A. McGINTY:  Yes. 

Clause put and passed. 

Clauses 5 to 21 put and passed. 

Clause 22:  Application - 
Ms S.E. WALKER:  Clause 1(a) refers to a prescribed term.  Will the Attorney General say where the term 
“prescribed term” came from?  Is it in any of the statutes? 

Mr J.A. McGINTY:  “Prescribed term” is defined in section 85 of the Sentencing Act 1995 in this way - 

“prescribed term” means - 

(a) a term of less than 3 days; 

That provision will be deleted by these provisions so that it is no longer relevant.  The definition continues - 

(b) a term imposed for a prison offence as defined in the Prisons Act 1981; 
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(c) a term imposed for escaping lawful custody; 

A prescribed term relates to somebody who has been punished for a prison offence or for escaping lawful 
custody by a term of imprisonment imposed for that prison offence.  A prescribed term in the Bill relates, 
therefore, to a prison-related offence for either escaping or for an aggravated prison offence.   

Ms S.E. WALKER:  Is that related to the category of offences that the Attorney General gave me? 

Mr J.A. McGINTY:  There are two phrases.  The effect of clause 22 is that escapees and people who have been 
sentenced for an aggravated prison offence cannot be considered for CEO parole because that is a prescribed 
term in section 85 of the Sentencing Act. 

Clause 23(2) of the Bill reads - 

The CEO - 

(a) may, in the case of a prisoner of a class prescribed for the purposes of this paragraph 
. . .  

It then relates to a prescribed class, which I believe is the term we have been dealing with.  A prescribed term is 
one that affects prisoners who have had a term imposed for an aggravated prison offence or an escape.  Those 
prisoners will be excluded from the class of offences that would involve the CEO’s discretion to consider them 
for release.  That is what section 23 deals with.  In essence, there are three classes of people serving short terms: 
first, those who would be automatically entitled to CEO parole, which is roughly two-thirds on the best estimate 
we have on the figures we discussed of those who have been given sentences of 12 months or less; secondly, a 
small group of people who would fit within clause 22, which are the prescribed term offenders; and, thirdly, 
another approximately one-third of offenders whom the CEO would consider carefully because they would have 
committed offences in particular categories.  For instance, there will be a provision for prescribed offences, 
which I referred to earlier.  I will find the reference again.  The CEO will have discretion regarding people 
serving sentences for offences under sections of the Criminal Code.  One would expect a discretion to be 
exercised against an offender charged with a serious assault who, nonetheless, receives a sentence of less than 12 
months.  However, somebody who might blow smoke in the face of someone and who is technically convicted 
of an assault would expect a discretion to be exercised in his favour, depending on the circumstances.  The 
prescribed term relates to only those prison offences, including escape.  They are precluded from consideration 
in this area.  

Clause put and passed. 
Clause 23:  CEO may parole prisoner - 

Ms S.E. WALKER:  Does the Bill contain any criteria to determine whether a prisoner should be on parole?   

Mr J.A. McGINTY:  It is intended to apply, firstly, to anyone convicted of an offence in the three categories in 
that group of eight chapters in the Criminal Code; secondly, those who have been imprisoned for an offence in 
any of those eight categories in the past five years; and, thirdly, anyone who has had an early release order 
cancelled in the preceding two years.  Those matters, including the references to the Criminal Code will be 
prescribed in the regulations.  The discretion on how that will be exercised will be further developed by policy 
statements from the director general.  It will take into account the offender’s prior record, the seriousness of the 
offence in that category and matters of that nature.  It will be otherwise a general discretion.   

Ms S.E. WALKER:  Why then are the following words in subclause (7) - 

The CEO is to have regard to the parole considerations . . .   

Why are there parole considerations in clause 16 that the Parole Board must refer to, but not the considerations 
that these anonymous people will be required to refer to?  

Mr J.A. McGINTY:  The Sentence Administration Bill lays down the matters to be considered by people who 
determine whether someone should be released on parole.  For sentences of 12 months or longer those are 
considerations taken into account by the Parole Board.  For sentences of less than 12 months, the same 
considerations must be taken into account for prisoners where discretion is to be exercised.  

Ms S.E. WALKER:  If the same parole considerations are to apply, why is that not in the Bill?   

Mr J.A. McGINTY:  Clause 23(7) provides that the CEO is to have regard to the parole considerations relating to 
the prisoner in deciding whether the parole order is to be supervised or unsupervised.  That will apply to people 
for whom there is no discretion about whether to release, as well as to people to whom discretion will apply.  

Ms S.E. WALKER:  Why are those parole considerations not alluded to in the Bill?  The Attorney General had 
difficulty with that himself when I first asked him.  Why is it not specified?   
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Mr J.A. McGinty:  In my view, it is.  Clause 15 reads - 

In this Part - 

“parole considerations” has the meaning given by section 16. 

It then sets out parole considerations.  Clause 23(7) sets out the factors to be considered by the CEO in 
determining parole matters. 

Ms S.E. WALKER:  The Attorney General did not know that when I first asked him.  

Mr McGinty:  How do you know that?   

Ms S.E. WALKER:  He told me and then I asked him if they were included.  Anyone who reads the Bill will not 
know that.   

Mr J.A. McGinty:  That does not mean that I tell you everything I know!   

Ms S.E. WALKER:  I usually get it out of the Attorney General. 

Mr J.A. McGinty:  Eventually.  

Ms S.E. WALKER:  Under cross-examination.  The point I am making is that I asked the Attorney General 
about it and he did not know.  Anyone else reading the Bill will want to know that the parole considerations that 
the Attorney General referred to in the Bill are defined in clause 16.  He did not know, and it is important if the 
legislation is to be passed.  

Mr J.A. McGinty:  One of the things about politics is knowing how to read someone and knowing whether that 
person is telling his life story up-front at the beginning or whether more can be ascertained.  People will now 
have the benefit of reading your words in Hansard.  

Ms S.E. WALKER:  I do not think so.  They probably do not even look at Hansard.  I used to read the second 
reading speeches, but I can see I made a dreadful mistake! 

An anonymous person in the Department of Justice will determine whether a class of persons or a person should 
be given parole.  It is therefore important that the person know the considerations when he applies for parole.  It 
is not clearly spelt out in the Bill, and it should be.  The wording in the Bill is too loose.  At least if a person 
appeals internally - they will probably all get let out under the Attorney General’s regime - he will know what 
the Attorney General has been considering.  Has the Attorney General given any thought to referring back to 
that?   

Mr McGinty:  The matter is sufficiently clear when the provisions of clause 23 are read with clauses 15 and 16.  
They are the matters that the chief executive officer is to have regard for.  

Ms S.E. WALKER:  When the Parole Board considers whether an offender should be released on parole, its 
members will read clause 16.  The Attorney General has extended that, and I agree with him.  How will the 
Parole Board do that?  If Mr X wanted parole, who would consider it and how?   

Mr McGINTY:  The board members would be advised by a raft of people, such as the psychologists and others 
working within the system who have dealt with the prisoner.  The board members would apply those 
considerations.  For terms of less than 12 months the prison authorities or the CEO will apply the same criteria. 

Ms S.E. WALKER:  How does the Parole Board do that?  Who is there when a decision is to be made about 
parole?  Will all the board members be present?  Is the chairman always there? 

Mr J.A. McGINTY:  There is no provision for a deputy chairman, so the chairman is there.  I used to be a 
member of the Parole Board.  A suitcase of files is delivered; the members are expected to read them all 
beforehand; work is allocated between the different members of the board; they sit down and discuss the issue 
and collectively make a decision taking into account all the advice that has been received.  They make their own 
judgment after applying these criteria. 

Ms S.E. WALKER:  What qualifications do these people have to enable them to weigh up all these 
considerations?  Are they similar to what a sentencer uses when he is weighing up whether or not a person 
should be sentenced? 

Mr J.A. McGINTY:  The membership of the Parole Board is set out in part 9 of the Sentence Administration 
Bill, and we will debate that later.  There are seven members on the board.  There is a judicial member 
nominated by the Attorney General and appointed by the Governor, three persons appointed by the Governor, 
the chief executive officer, a departmental officer nominated by the CEO, and a police officer nominated by the 
Commissioner of Police.  We endeavour to get people with appropriate backgrounds and community 
representation.  We try to have an Aboriginal person.  There is currently at least one psychologist and one social 
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worker on the board that I am aware of - people who take all those factors into account - in addition to the police 
representative.  I can provide the member with a more detailed description of the current membership and their 
qualifications if she wishes. 

Ms S.E. WALKER:  The difficulty I have with this regime relates to a person with a sentence of less than 12 
months.   

I see the member for Girrawheen is doing star jumps at the back of the Chamber.   

Ms M.M. Quirk:  Deep vein thrombosis is setting in. 

Ms S.E. WALKER:  I hope the media catches on to the fact that the member is doing star jumps in the 
Assembly. 

Ms M.M. Quirk:  I was not in the Assembly. 

Ms S.E. WALKER:  The member was certainly in the Assembly because I could see her.  

Mr J.A. McGinty:  Get on with it. 

Ms S.E. WALKER:  The Attorney General made a big thing of a member doing star jumps the last time it 
occurred.  The point is that someone may be sentenced to 12 months imprisonment for a serious offence.  We 
know from the list provided to the member for Kalgoorlie that some serious offenders are sentenced to periods of 
imprisonment of less than 12 months.  A person who has been sentenced to a term of imprisonment of less than 
12 months for indecent dealing - I think that would come within the prescribed offences category - will be 
analysed and assessed by an unskilled person -  

Mr J.A. McGinty:  No. 

Ms S.E. WALKER:  Can the Attorney General tell me?  He does not know.  What are the skills of the people 
who will do this?  The file of a person who has been sentenced to 14 months imprisonment for the same offence 
in slightly more serious circumstances will go before a person who used to be a justice of the Supreme Court and 
a category of people who allegedly have particular skills.  That person can be dealt with fairly, and he or she will 
be under the guidance of a person who is very experienced as a sentencer.  On the one hand, a person who is 
sentenced to 14 months imprisonment must go before the Parole Board when he wants parole and be assessed on 
all the criteria set out in clause 16.  This is a new regime.  The board must look at -  

(a) the circumstances of the commission of, and the seriousness of, the offence for which the 
sentence was imposed; 

(b) the behaviour of the prisoner when in custody serving the sentence in so far as it may be 
relevant to determining how the prisoner is likely to behave if released on parole;  

(c) whether the prisoner has participated in programmes available to him or her when in custody 
and if not, the reasons for not doing so; 

(d) the prisoner’s performance when participating in any such programme; 

(e) the behaviour of the prisoner when subject to any release order . . .  

(f) the likelihood of the prisoner offending when he or she is on parole. 

These very qualified people assess a person who has received a sentence of 14 months, and now an anonymous 
person in the Department of Justice will be assessing them.  We do not know what skills they will have; it could 
be anybody.  We do not know who will be assessing the parole period.  The person will be anonymous.  We do 
not know whether they will have skills.  We do not know what influences will be brought to bear to empty out 
the prisoners.  That is my concern.  I gather that the whole 33 will not be assessing the 400 prisoners.  Will the 
Attorney General employ a particularly qualified person to assess the 400, who may or may not be supervised? 

Mr J.A. McGINTY:  The member needs to be careful about impugning the professional integrity of the people 
who do this work. 

Ms S.E. Walker:  I am not.  I am asking about their professional integrity. 

Mr J.A. McGINTY:  They include psychiatrists, psychologists, social workers and prison officers who have vast 
practical experience in dealing with prisoners.  We have assessment teams in the prisons, particularly at Hakea 
Prison, and the assessment people are professional officers. 

Ms S.E. Walker:  They are in the prison.  I am talking about those at the Department of Justice. 

Mr J.A. McGINTY:  The member is confusing two things. 

Ms S.E. Walker:  No, I am not.  I know exactly what the Attorney General is talking about. 
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Mr J.A. McGINTY:  I will tell the member why.  The 33 additional staff who will be employed will not be 
involved in assessing whether people ought to be released on parole.  They are supervised people who have been 
given parole or who are otherwise being punished in the community for their offences.  It is a completely 
different function.  Those people are currently doing that work and they are highly skilled professional people.   

Ms S.E. Walker:  What work? 

Mr J.A. McGINTY:  The assessment of prisoners. 

Ms S.E. Walker:  That goes to the Parole Board.  When they have done the assessment for people with sentences 
of less than 12 months, who will it go to for determination? 

Mr J.A. McGINTY:  The bulk of the cases dealt with by the Parole Board are administratively dealt with by the 
secretary of the Parole Board.  All these reports are not referred on; they are dealt with administratively and a 
release order, if it is approved by the prison authorities, is automatically granted without reference to the board. 

Ms S.E. Walker:  What is the cut-off for that? 

Mr J.A. McGINTY:  Generally speaking, it is when the sentence is for a period of up to three years.  I can 
provide the member with a more detailed definition.  Depending upon the nature of the offence, there could be 
other qualifications.  Exactly the same people are doing the assessment and making provision for that release.  It 
seems that we are getting bogged down on this issue.  I think we have debated the member’s amendment to this 
clause.   

Debate adjourned, on motion by Mr J.A. McGinty (Attorney General). 
 


